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PUBLIC DOCUMENT

“ECM Additive” means the plastic additive manufactured by ECM, including but not
limited to “Masterbatch Pellets.”

“ECM Plastic” means any plastic treated with or incorporating an ECM Additive.

“Electronically Stored Information” or “ESI” shall mean the complete original and any
non-identical copy (whether different from the original because of notations, different
metadata, or otherwise), regardless of origin or location, of any information created,
manipulated, communicated, stored, or utilized in digital form, requiring the use of
computer hardware or software. This includes, but is not limited to, text messages,
electronic mail, instant messaging, videoconferencing, and other electronic
correspondence (Whether active, archived, or in a deleted items folder), word processing
files, spreadsheets, databases, and video and sound recordings, whether stored on: cards;
magnetic or electronic tapes; disks; computer hard drives, network shares or servers, ot
other drives; cloud-based platforms; cell phones, PDAs, computer tablets, or other mobile
devices; or other storage media. “ESI” also includes such technical assistance or
instructions as will enable conversion of such ESI into a reasonably usable form.

“Include” and “including” mean “without limitation,” or “including but not limited to,”
so as to avoid excluding any documents or information that might otherwise be construed
to be within the scope of any specification.

“Referring to,” “relating to,” or “related to” shall mean discussing, describing,
reflecting, containing, analyzing, studying, reporting, commenting, evidencing,
constituting, setting forth, considering, recommending, concerning, or pertaining to, in
whole or in part.

“You” and “Yeur” means Poly-America Gp, LLC.

INSTRUCTIONS
Applicable time period: Unless otherwise directed in the specifications, the applicable
time period for the request shall be from January 1, 2007, until the date of full and

complete compliance with this subpoena.

Petitions to Limit or Quash: Pursuant to Commission Rule of Practice 3.34(c), any
motion to limit or quash this subpoena must be filed within ten days of service hereof.

Protective Order: On October 22, 2013, the Court entered an order governing discovery

material in this matter. A copy of the Protective Order is attached hereto as Exhibit A
with instructions on the handling of confidential information.

Sensitive Personally Identifiable Information: If any material called for by these
Specifications contains sensitive personally identifiable information or sensitive health
information of any individual, please contact us before sending those materials to discuss
ways to protect such information during production or whether it would be appropriate to
redact the sensitive mformation.
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For purposes of these requests, sensitive personally identifiable information includes: an
individual’s Social Security number alone; or an individual’s name or address or phone
number in combination with one or more of the following. date of birth, Social Security
number, driver’s license number or other state identification number, or a foreign country
gquivalent, passport number, financial account number, credit card number, or debit card
number, Sensitive health information includes medical records and other individually
identifiable health information relating to the past, present, or future physical or mental
health or conditions of an individual, the provision of health care to an individual, or the
past, present, or future payment for the provision of health care to an individual.

Scope of Search: This subpoena covers documents and information in your possession
ot under your actual or constructive custody or control including, but not limited to,
documents and information in the possession, custody, or control of your attorneys,
accountants, directors, officers, partners, employees, and other agents and consultants,
whether or not such documents and information were received from or disseminated to
any person or entity.

Document Production: You shall produce the documentary material to Katherine
Johnson, Federal Trade Commission, 600 Pennsylvania Ave., NW, M-8102B,
Washington, DC 20580. Because postal delivery to the Commission is subject to delay
due to heightened security precautions, please use a courier service such as Federal
Express or UPS. Please see the attached Bureau of Consumer Protection Production
Guide for detailed instructions for submitting EST or digitally imaged hard copies. Please
mark the exterior of all packages containing electronic media sent through the U.S. Postal
Service or other delivery services as follows:

MAGNETIC MEDIA - DO NOT X-RAY
MAY BE OPENED FOR POSTAL INSPECTION.

Documents that may be responsive to more than one specification of this subpoena need
not be submitted more than once; however, your response should indicate, for each
document submitted, each specification to which the document is responsive. If any
documents responsive to this subpoena have been previously supplied to the
Commission, you may comply with this subpoena by identifying the documenti(s)
previously provided and the date of submission. Documents should be produced in the
order in which they appear in your files or as electronically stored and without being
manipulated or otherwise rearranged; if documents are removed from their original
folders, binders, covers, containers, or electronic soutce in order to be produced, then the
documents shall be identified in a manner so as to clearly specify the folder, binder,
cover, container, or electronic media or file paths from which such documents came. In
addition, number by page (or file, for those documents produced in native electronic
format) all documents in your submission, preferably with a unique Bates identifier, and
indicate the total number of documents in your submission,

Production of Copies: Unless otherwise stated, legible photocopies (or electronically
rendered images or digital copies of native electronic files) may be submitted in lieu of
original documents, provided that the originals are retained in their state at the time of
receipt of this subpoena. Further, copies of originals may be submitted in lieu of
originals only if they are true, correct, and complete copies of the original documents;
provided, however, that submission of a copy shall constitute a waiver of any claim as to
the authenticity of the copy should it be necessary to introduce such copy into evidence in
any Commission proceeding or court of law; and provided further that you shall retain the
original documents and produce them to Commission staff upen request.
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H. A complete copy of each document should be submitted even if only a portion of the
document is within the terms of the request. The document shall not be edited, cut, or
expunged in any way and shall include all covering letters and memoranda, transmittal
slips, appendices, tables or other attachments.

I Each request includes any and all copies of the responsive document and, to the extent
applicable, preliminary drafts or documents that differ in any respect from the original or
final draft or from each other (e.g., by reason of differences in form or content or by
reason of handwritten notes or comments having been added to one copy of a document
but not the original or other copies thereof).

T In the event that any document covered by this subpoena was in your possession or actual
or constructive custody or control and has been lost or destroyed, the document is to be
identified in writing as follows: addressee, person who prepared or authored the
document, date of preparation or transmittal, substance of the document and its subject
matter, number of pages, attachments, or appendices, all persons to whom distributed,
shown or explained, date of loss or destruction, and, if destroyed, the manner of
destruction, the reason for destruction, the persons authorizing destruction, and the
persons who destroyed the document.

K. If an objection is made to any request herein, all documents covered by the request not
subject to the objection should be produced. Similarly, if an objection is made to
production of a document, the portion of that document not subject to objection should be
produced with the portion objected to redacted and clearly indicated as redacted.

L. All objections to these requests or to any individual request must be raised in the initial
response or are otherwise waived.

M.  Claims of Privilege: Pursuant to Federal Trade Commission Rules of Practice 3.38A, 16
C.F.R. § 3.384, if any documents are withheld from production on a claim of privilege or
any similar claims, you shall provide , not later than the date set for production of
materials, a schedule that describes the nature of the documents, communications, or
tangible things not produced or disclosed with sufficient detail to enable Cormplaint
Counsel to assess the claim of privilege. The schedule shall state individually for each

item withheld:

1. The custodian of the document;

2. The type of document, including any attachments (e.g., letter, memorandumy);

3. The date of the document;

4. The general subject matter of the document;

5. The sender, author, and all recipients of the document; and

6. The basis on which you contend you are entitled to withhold the document from

production.

If only a part of a responsive document is privileged, all non-privileged parts must be
submitted.

N. Certification of Records of Regularly Conducted Activity: Attached as ExhibitBisa
Certification of Records of Regularly Conducted Activity, which may reduce the need to
subpoena you to testify at future proceedings in order to establish admissibility of the
documents produced in responsc to this subpoena. You are asked to execute this
certification and provide it with your response.
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SPECIFICATIONS

Demand is hereby made for the following documenits:
(1) Provide all documents regarding ECM and the ECM Additive, including:

any communications with ECM;

any marketing materials provided by ECM,;

any testing materials or scientific or product information provided by ECM,;
any testing documents regarding the ECM Additive;

any internal communications regarding the ECM Additive;

any communications with third parties regarding the ECM Additive;

any marketing matetials for your products containing the ECM Additive -.
regarding biodegradability.

@rho Ao o

Respectfully submitted,

Katherine fohnson

Jonathan Cohen

Elisa Jillson

Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission

600 Pennsylvania Ave., NW, M-8102B
Washington, DC 20580
Telephone: (202) 326-2185
Facsimile: (202) 326-2558
Email: kjohnson3@ftc.gov
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

)
It the Matter of )
)

ECM BioFilms, Inc., ) DOCKET NO. 9358
a corporation, also d/b/a )
Enviroplastics International, )
Respondent. )
)

PROTECTIVE ORDER GOVERNING DISCOVERY MATERIAL

Commission Rul¢ 3.31(d) states: “In order to protect the parties and third parties
against improper use and disclosure of confidential information, the Administrative Law
Judge shall issue a protective order as set forth in the appendix to this section” 16 CFR.
§ 3.31(d). Pwrsuant to Commission Rule 3.31(d), the protective order set forth in the
appendix to that section is attached verbatim as Attachment A and is hereby issued.

ORDERED: - -
D. Michael el]
Chief Administrative Law Judge

Dute; October 22, 2013
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ATTACHMENT A

For the purpose of protecting thie interests of the. parties and third patties in the
ahove-captioned matter against improper use and disclosure of confidential information
submitted or produced in connection with this matter:

~ ITIS HEREBY ORDERED THAT this Protective Order Governing
Confidential Material (“Protective Order”) shall govetn the handling-of all Discovery
Material, as hereafter defined.

1. As used in this Order, “confidential material” shall refer to any docnment or pertion
thereof that contains privileged, compstitively sensitive infortmation, or sensitive personal
information. “Sensitive persondl information” shall refer to, but shall not be limited to,
an individual’s Social Security number, taxpayer identificatfon mumber, financial account
number, eredit card or debit eard number, driver’s license nutiber, state-issued
identification humber, passport nmumber, date of birth {other than year), and any sensitive
Ireatth information identifiable by individual, such as an individnal’s medical records.
“Document” shall refer to any discoverable wrting, recording, transcript of oral
testimony, or electronically stored information in the possession of a party or a third
party. “Cotmmission” shall refer to the Federal Trade Commission (“FTC”), ot any of its
employees, agents, attorneys, and all other persons acting on ifs behalf, excluding persons
retained as consultants or experts for pnrposes of this proceeding.

2. Any document or portion thereof submitted by a respondent or a third party during 2
Federsl Trade Commission investigation or during the course of this proceeding that is
entitled to confidentinlity under the Federal Trade Commission Act, or any regulation,
interpretation, or precedent concerning documents-in the possession of the Comrmission,
as well as any inforrmaticn taken from any portion of such document, shall be {reated as
confidential material for purposes of this Order. The identity of & third patty submitting
such confidential matertal shall also be treated as confidential niaterial for the parposes of
this Order where the submitter has requested such confidential treatment.

3. The parties and any third parties, in complying with informal discovery requests,
disclosure requirements, of discovery demands in this proceéding may designate any
responsive document or portion thereof as confidential matetial, including documents
obtained by them from third parties pursvant to discovery or as otherwise obtained.

4. The parties, in conducting discovery from third parties; shall provide to each third
party a copy of this Order 50 as 10 inform each such third party of his, her, or its rights
herein.

5. A desigmation of confidentiality shall constitute a representation in good faith and after
careful determiration that the material is not reasonably believed to be already in the
public domain and that counsel believes the material so designated constitutes
confidential material as defined in Paragraph 1 of this Order.
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6. Material ntay be designated as conﬁdentlal by placing on or affixing to the document
containing such material (in such manner as will not interfere with the legibility thereof),
or if an entire folder or box of documents is confidential by placing or affixing fo that
folder or box, the designation “CONFIBENTIAL - FTC Docket No. 9358 or any other
appropriate notice that identifies this proceeding, togéther with an indication of the
portion or portions of the document considered to be confidential material, Confidential
information contained fn glectronic documents may also be designated as confidential by
placing the designation “CONFIDENTIAL — FT'C Docket No. 9358” or any other
appropriate notice that identifies this proceeding, on the face of the CD or DVD or other
miedivm on which the docurent is produced. Masked or otherwise redacted coples of
documents may be produced where the portions deleted contain privileged matter,
provided that the copy predueed shall indicate at the appropriate point that portions have
been deleted and the reasons therefor.

7. Confidential material shall be disclozed only to: (a) the Administrative Law Judge
presiding overthis proceeding, pergonnel assisting the Administrative Law Judge, the
Commission and its employees, and personnel retained by the Commission as experts or
consultants for this proceeding; (k) judges and other court perspnne! of any court having
jurisdiction over any appellate proceedings nvolving this matter; (c) outside counsel of
record for any respondent, their assoclated attorneys and other employees of their law
firm(s), prowded they are not empleyees of a respondent; (d) anyone retained to assist
outside-counsel in the preparation or hearing of this procesding including consultants,
pravided they are not affiliated in any way with a respondent and have signed an
agreement to abide by the terms of the protective order; and (¢) any witness or deponent
who way have authored or received the information in questicn.

8. Disclogure of confidential materfal to any person described in Paragraph 7 of this
Order shall be only for the purposes of the preparation and heating of this proceeding, or
atly appeal therefrom, and for no other purpose whatsosver, provided, however, that the
Comuission may, subject t¢ taking appropriste steps to preserve the confidentiality of
such material, use or disclose confidential material as provided by its Rules of Practice;
sections 6(f) and 21 of the Federal Trade Commission Act; or any other legal obligation
itaposed upon the Commission,

9. In the event that any confidential material is contained in any pleading, motion, exhibit
or other paper filed or to be filed with the Secretary of the Commission, the Secretary
shall be so informed by the Party filing such papers, and such papers shall be filed i
camera. To the extent that such material was ori iginally submitted by a third party, the
patty including the materials in its papers shall immediately notify the submitter of such
inclusion. Confidential material contained in the papers shall continue to hiave in comera
treatment until further order of the Administrative Law Judge, provided, however, that
such papers may be furnished to persons or entities who may receive confidential
material putsuant to Paragraphs 7 or 8. Upoen or after filing any paper containing
confidential material, the filing paity shall file on the public record.a duplicate copy of
the paper that does not reveal confidential material. Further, if the protection for any
such material expires, a party may file on the public record a duplicate copy which also
contains the formerly protected material,
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10. If counsel plans to introduce into evidence at the hearing any document or transcript
containing confidential material produced by another party or by a third party, they shall
provide advance notige 1o the other patty or third party for purposes of allowing that
party to segk an order that the document or transcript be granted in camera treatment. If
that party wishes in camera freatment for the document or transcript, the party shall file
an appropriate motion with the Administrative Law Judge within 5 days after it receives
such.niotice. Except where such an order is granted, all doeuments and transcripts shall
be part of the public record. Where in camera treatment is granted, a duplicate copy of
such document or transcript with the confidentia] material deleted therefrom may be
placed on the public record.

11, If any party receives a digcovery request in any investigation or in any other
proceeding or matter that may require. the disclosure of confidential rivaterial submitted by
another party or third party, the recipient of the discovery request shall promptly notify
the submitter of receipt of such request, Unless a shotter titne is mandated by an order of
a cowrt, such notification shall be iu writing and be received by the submitter at least 10
business days before producuon, and shall include a copy of this Protective Order and a
cover letter that will apprise the stbmitter of its rights hereunder. Nothing herein shall be
construed as requiring the récipient of the discovery request ot anyone else covered by
this Order to challenge or apipeal arty order requiring production of confidential material,
to subject itself to any penalties for non-compliatice with any such ordet, or to sesk any

relief from the Administrative Law Fudge of the Commission. The recipient shall not

Exh. RX-F

oppose the submitter’s efforts to challenge the disclosure of confidential material. In
addition, nothing herein shall limit the applicability of Rule 4.11 (e} of the Commission’s
Rules of Practice, 16 CFR 4.11(¢), fo discovery requests in another proceeding that ate
directed to the Comznission.

12, At the time that auy consultant or other petson retained to assist counsel in the
preparation of this action concludes participation in the action, such person. shall returs to
counsel all copies of documents or portions thereof designated confidential that are in the
possession of sush person, together with all notes, memoranda or othet papers containing
confidential information. At the conelusion of this proceedin g including the exhaustion
of judiofal feview, the patties shall refurn documents obtained in this action to their
submitters, provided, however, that the Comimission’s ebligation to retirn doguments
shall be governed by the provisions of Rule 4.12 of the Rules of Practice, 16 CFR 4.12.

13. The provisions of this Protective Order, insofar as they restrict the compitmication
and use of confidential discovery material, shall, without written permission of the
submiiter or further order of the Commission, continue to be binding after the conclusion
of this proceeding,
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

ECM BioFilms, Inc.,
a corporation, also d/b/a
Enviroplastics International

Docket No. 9358

PUBLIC

L S S e
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CERTIFICATION OF COMPLIANCE AND RECORDS
Pursuant to 28 U.S.C. § 1746

L (name and title), have personal

knowledge of the facts set forth below and am competent to testify as follows:
I have authority to certify the authenticity of the records produced by

(company name) (“the Company”) and

attached hereto.
On behalf of the Company, I hereby certify that the Company has used its best efforts to
respond to the Federal Trade Commission Subpoena dated Januvary 2§, 2014
(“Subpoena”). The Company has conducted a reasonable search and has provided all
documents and information in its possession, custody, or control that are responsive to
the requests contained in the Subpoena and has substantially complied with those
requests.
The documents produced and attached hereto by the Company in response to the
Subpoena are originals or true copies of records of regularly conducted activity that:
a) were made at or near the time of the occurrence of the matters set forth by, or
from information transmitted by, a person with knowledge of those matters;

b) were kept in the course of the regularly conducted activity of the Company; and
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c) were made by the regularly conducted activity as a regular practice of the

Company.

I certify under penalty of perjury that the foregoing is true and correct.

Executed on , 2014,

(Name, Title)
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CERTIFICATE OF SERVICE

T hereby certify that on January 29, 2014, I caused a true and correct copy of the
foregoing document to be served by email to Coeunsel for the Respondent:

Jonathan W. Emord
Emord & Associates, P.C.
11808 Wolf Run Lane
Clifton, VA 20124

Email: jemord@emord.com

Lou Caputo

Emord & Associates, P.C.
3210 S. Gilbert Road, Suite 4
Chandler, AZ 85286

Email: lcaputo@emord.com

Dated: January 29, 2014
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Peter Arhangelsky

Emord & Associates, P.C.
3210 S. Gilbert Road, Suite 4
Chandler, AZ 85286

Email: pachangelsky@emord.com

j on3@ftc.gov)
Jonathan Cohen (jcohen2@ftc.gov)
Elisa Jillson (gjillson@fic.gov)

Federal Trade Commaission

600 Pennsylvania Ave., N.'W. M-8102B
Washington, DC 20580

Phone: 202-326-2185; -2551; 3001
Fax: 202-326-2551
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